§124.64

fundamentally different factors or on
section 301(g) of the CWA is submitted,
the Regional Administrator has re-
ceived an application under §124.3 for
issuance or renewal of that permit, but
has not yet prepared a draft permit
under §124.6 covering the discharge in
question, the Administrator (or his del-
egate) shall give notice of a tentative
decision on the request at the time the
notice of the draft permit is prepared
as specified in §124.10, unless this
would significantly delay the proc-
essing of the permit. In that case the
processing of the variance request may
be separated from the permit in ac-
cordance with paragraph (a)(3) of this
section, and the processing of the per-
mit shall proceed without delay.

(ii) If, at the time, that a request for
a variance under sections 301(c) or
302(b)(2) of the CWA is submitted, the
Regional Administrator has received
an application under §124.3 for issuance
or renewal of that permit, but has not
yet prepared a draft permit under
§124.6 covering the discharge in ques-
tion, the Regional Administrator, after
obtaining any necessary concurrence of
the EPA Deputy Assistant Adminis-
trator for Water Enforcement under
§124.62, shall give notice of a tentative
decision on the request at the time the
notice of the draft permit is prepared
as specified in §124.10, unless this
would significantly delay the proc-
essing of the permit. In that case the
processing of the variance request may
be separated from the permit in ac-
cordance with paragraph (a)(3) of this
section, and the processing of the per-
mit shall proceed without delay.

(2) If, at the time that a request for
a variance is filed the Regional Admin-
istrator has given notice under §124.10
of a draft permit covering the dis-
charge in question, but that permit has
not yet become final, administrative
proceedings concerning that permit
may be stayed and the Regional Ad-
ministrator shall prepare a new draft
permit including a tentative decision
on the request, and the fact sheet re-
quired by §124.8. However, if this will
significantly delay the processing of
the existing draft permit or the Re-
gional Administrator, for other rea-
sons, considers combining the variance
request and the existing draft permit
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inadvisable, the request may be sepa-
rated from the permit in accordance
with paragraph (a)(3) of this section,
and the administrative dispositon of
the existing draft permit shall proceed
without delay.

(3) If the permit has become final and
no application under §124.3 concerning
it is pending or if the variance request
has been separated from a draft permit
as described in paragraphs (a) (1) and
(2) of this section, the Regional Admin-
istrator may prepare a new draft per-
mit and give notice of it under §124.10.
This draft permit shall be accompanied
by the fact sheet required by §124.8 ex-
cept that the only matters considered
shall relate to the requested variance.

[48 FR 14264, Apr. 1, 1983, as amended at 51
FR 16030, Apr. 30, 1986]

§124.64 Appeals of variances.

(a) When a State issues a permit on
which EPA has made a variance deci-
sion, separate appeals of the State per-
mit and of the EPA variance decision
are possible. If the owner or operator is
challenging the same issues in both
proceedings, the Regional Adminis-
trator will decide, in consultation with
State officials, which case will be
heard first.

(b) Variance decisions made by EPA
may be appealed under the provisions
of §124.19.

(c) Stays for section 301(g) variances. If
an appeal is filed under §124.19 of a
variance requested under CWA section
301(g), any otherwise applicable stand-
ards and limitations under CWA sec-
tion 301 shall not be stayed unless:

(1) In the judgment of the Regional
Administrator, the stay or the vari-
ance sought will not result in the dis-
charge of pollutants in quantities
which may reasonably be anticipated
to pose an unacceptable risk to human
health or the environment because of
bioaccumulation, persistency in the
environment, acute toxicity, chronic
toxicity, or synergistic propensities;
and

(2) In the judgment of the Regional
Administrator, there is a substantial
likelihood that the discharger will suc-
ceed on the merits of its appeal; and

(3) The discharger files a bond or
other appropriate security which is re-
quired by the Regional Administrator
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to assure timely compliance with the
requirements from which a variance is
sought in the event that the appeal is
unsuccessful.

(d) Stays for variances other than
section 301(g) variances are governed
by §§124.16 and 124.60.

[48 FR 14264, Apr. 1, 1983, as amended at 65
FR 30912, May 15, 2000]

§124.65 [Reserved]

§124.66 Special procedures for deci-
sions on thermal variances under
section 316(a).

(a) The only issues connected with
issuance of a particular permit on
which EPA will make a final Agency
decision before the final permit is
issued under §§124.15 and 124.60 are
whether alternative effluent limita-
tions would be justified under CWA sec-
tion 316(a) and whether cooling water
intake structures will use the best
available technology under section
316(b). Permit applicants who wish an
early decision on these issues should
request it and furnish supporting rea-
sons at the time their permit applica-
tions are filed under §122.21. The Re-
gional Administrator will then decide
whether or not to make an early deci-
sion. If it is granted, both the early de-
cision on CWA section 316 (a) or (b)
issues and the grant of the balance of
the permit shall be considered permit
issuance under these regulations, and
shall be subject to the same require-
ments of public notice and comment
and the same opportunity for an appeal
under §124.19.

(b) If the Regional Administrator, on
review of the administrative record,
determines that the information nec-
essary to decide whether or not the
CWA section 316(a) issue is not likely
to be available in time for a decision
on permit issuance, the Regional Ad-
ministrator may issue a permit under
§124.15 for a term up to 5 years. This
permit shall require achievement of
the effluent limitations initially pro-
posed for the thermal component of the
discharge no later than the date other-
wise required by law. However, the per-
mit shall also afford the permittee an
opportunity to file a demonstration
under CWA section 316(a) after con-
ducting such studies as are required
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under 40 CFR part 125, subpart H. A
new discharger may not exceed the
thermal effluent limitation which is
initially proposed unless and until its
CWA section 316(a) variance request is
finally approved.

(c) Any proceeding held under para-
graph (a) of this section shall be pub-
licly noticed as required by §124.10 and
shall be conducted at a time allowing
the permittee to take necessary meas-
ures to meet the final compliance date
in the event its request for modifica-
tion of thermal limits is denied.

(d) Whenever the Regional Adminis-
trator defers the decision under CWA
section 316(a), any decision under sec-
tion 316(b) may be deferred.

[48 FR 14264, Apr. 1, 1983, as amended at 65
FR 30912, May 15, 2000]

PART 125—CRITERIA AND STAND-
ARDS FOR THE NATIONAL POL-
LUTANT DISCHARGE ELIMI-
NATION SYSTEM

Subpart A—Criteria and Standards for Im-
posing Technology-Based Treatment
Requirements Under Sections 301(b)
and 402 of the Act

Sec.

125.1 Purpose and scope.

125.2 Definitions.

125.3 Technology-based treatment require-
ments in permits.

Subpart B—Criteria for Issuance of Permits
to Aquaculture Projects

125.10 Purpose and scope.
125.11 Criteria.

Subpart C [Reserved]

Subpart D—Criteria and Standards for De-
termining Fundamentally Different Fac-
tors Under Sections 301(b)(1)(A),
301(b)(2) (A) and (E) of the Act

125.30 Purpose and scope.
125.31 Criteria.
125.32 Method of application.

Subpart E—Criteria for Granting Economic
Variances From Best Available Tech-
nology Economically Achievable
Under Section 301(c) of the Act [Re-
served]
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